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A JUDGE LOOKS AT THE PRESS 


Jupce A. P. Murrau: A graduate of the University of 
Oklahoma Law School in 1928, Judge Murrah practiced 
law in Oklahoma until he was appointed to the U.S. Dis- 
trict Court for the State of Oklahoma in 1937 at the age 
of 32. At that time, his appointment made him the 
youngest judge ever appointed. In 1940, he was appointed 
to the U.S. Court of Appeals. He is past chairman, 
Judicial Section, American Judicature Society, member 
of the Advisory Council of Judges of the national Pro- 
bation and Parole Association. In 1954, Judge Murrah 
received the Hatton W. Sumners Award for outstand- 
ing services rendered in the improvement of administra- 
tion of justice within the states of Arizona, Louisiana, 
Oklahoma, New Mexico and Texas. The speech reprinted 
below was delivered by Judge Murrah before the Okla- 
homa Press Association News Clinic, Oklahoma City, 
Oklahoma, April 13, 1958. 


The invitation to speak to your clinic on Press-Bar 
relations was eagerly accepted, for candor compels us 
to admit of room for improvement in the interest of the 
proper administration of justice. And so, it is an honor to 
be asked to come here as a representative of the courts to 
discuss our common problems. 


It did not at first, however, occur to me that the 
subject of my discourse would be cast into a question so 
sharply pointed to the very heart of our problem. But 
in the vernacular of my profession, the question “Does 
/the press hamper or help justice?” is competent, relevant 
and material. It is a forthright question — it deserves a 
forthright answer, but it cannot be categorically an- 
swered. And so, lawyer like, I beg leave to plead in the 
alternative. 


The Press Does Help Justice 


In the first place, let me say as emphatically as I 
know how that the press does help justice. Indeed, it is 
a pillar of justice — an outer guard for the temples of 
justice. Thoughout the long history of man’s struggle to 
be free, a free press has been a flaming sword in his 
hand. It was the battering-ram that pushed in the doors 
of the star chamber to establish once and for all the right 
to public trial. You lit the halls of justice with the light 
of truth. Yes, a fair trial and a free press are insepar- 
able pariners in the administration of justice. 


In the words of Mr. J. R. Wiggins, Managing Editor 
of the Washington Post and Times Herald, “There is no 
difference between press and bar on the importance of 
preserving and protecting the right of citizens to a fair 
trial and their right to a free press. They are not con- 
flicting rights. They are not irreconcilable rights. They 


are rights which belong together in our constitutional 
system, in our common law heritage, in our democratic 
traditions.” 

The courts are possessed of neither the purse nor the 
sword. Their judgments have weight in the government 
of men only insofar as they find acceptance in an or- 
dered society. You, as the molder of public opinion, on 
the side of right and justice, hold the fate of our judg- 
ments in the palm of your hand. 


“Oh, Justice, When Denied Shelter Elsewhere . . .”’ 


I shall never forget my first trip to Denver as a 
young judge to hold a term of court. I arrived in the 
afternoon; my hotel was near the courthouse. It is an 
imposing structure with appropriate inscriptions in front 
and with columns befitting a temple of justice. I beheld 
it almost in awe. As I walked, I came upon an old, al- 
most shabby structure, which I recognized as the home 
of the Denver Post. Prominently inscribed on its face 
were the words “Oh justice, when denied shelter else- 
where, make this thy abode.” 

For the next six weeks I held court in the imposing 
structure on the other side of town. It was a criminal 
docket and the offenses charged by their nature made 
news. The reporter was there at his assigned desk. Now, 
the Denver Post at that time was not exactly noted for 
its self-discipline in the reporting of news, and especially 
as it related to crime. But the reporter got his story 
and he printed it fairly and accurately, and in a manner 
to reflect credit upon the administration of justice. 

Since that time, the Post has build a new imposing 
structure, and I am told that about the only thing they 
moved into the new structure was the slogan above the 
door. After twenty-two years, that same reporter is look- 
ing for news in my court — he is my right arm. I have 
taken him into my confidence many times and he has 
never violated it once, not even the letter of it. Our 
relationships were and are friendly. We each perform 
our duties with mutual confidence and respect. He is 
indeed a help to the administration of justice. 

And, this reporter is just one of many faithful, in- 
telligent and discerning newshounds. You can’t deceive 
them — indeed you dare not attempt it. But their code 
of ethics is quite as strict and embracing as my own. 


Why _The Press-Bar Controversy? 


What then gives rise to the controversy between the 
press and the bar, which has come to be styled, “fair 
trial v. freedom of the press”? Wherever the con- 
troversy is tried, and it is being tried in many different 
forums —the bar has invited the press to state its case, 
and the press has invited the bar. We meet on friendly 


ground. Our differences arise in part from our concept 
of a public trial and are generated in the main by the 
diversity of our respective functions in the administra. 
tion of justice. 

You conceive it to be your duty, and indeed it is, 
to let the public know, to inform the public, if you 
please, to disseminate that which you deem newsworthy; 
and that which you deem newsworthy is what your 
trained mind tells you satisfies the instinctive curiosity 
of the human mind. In your zeal to be the first one to 
tell the story, you have assayed to burst flash light bulbs 
in front of the witness stand, import television cameras, 
sound equipment with all its trappings, and other par- 
aphernalia into the court room. 


Background of Canon 35 


This creates an atmosphere which is definitely not 
conducive to the proper administration of justice. It led 
the organized bar in 1937 to promulgate a canon on 
judicial ethics, which states as a principle that “proceed- 
ings in court should be conducted with fitting dignity 
and decorum. The taking of photographs in the court- 
room during sessions of the court or recess between 
sessions, and the broadcasting or televising of court 
proceedings are calculated to detract from the essential 
dignity of the proceedings, distract the witness in giving 
his testimony, degrade the court, and create miscon- 
ceptions with respect thereto in the mind of the public, 
and should not be permitted.” That canon was inspired 
by the Hauptmann trial in New Jersey, which, respect- 
able newsmen agreed at the time, was a farce. The pub- 
licity of that trial drove two grieving distraught parents 
to seek refuge in another land. And there are many other 
like incidents which have brought the bar to take action. 

Recently, when the new Federal Rules of Criminal 
Procedure were adopted one of them provided: “The 
taking of photographs in the courtroom during the prog- 
ress of judicial proceedings or radio broadcasting of 
judicial proceedings from the courtroom shall not be 
permitted by the court,” and that is a rule binding upon 
all federal courts. You say these rules violate the freedom 
of the press and the right of the public to open trials, and 
tends toward secret government. We counter with the 
charge that your overzealous conduct makes a farce 
and a mockery of a trial, and operates to deny the ac- 
cused of his basic right to a fair trial. And, moreover, that 
you are interested only in the courtroom news which is 
unfit to print. 


To Whom The Right of Public Trial? 


And then, we get down to case, and there are a few, 
where the public and the press have been literally bar- 
red from the courtroom. Some courts say that the right to 
a public trial is peculiar to the accused; that it emanates 
from the star chamber sessions and is intended for the 
protection of the accused and if the accused waives the 
right — no one else has a right. Other courts have said 
that the public has a basic right to see, to behold, to 
hear and to have access unto the courts. That is the pre- 
vailing view. 

It seems important to our discussion to look at the 
cases in which the press and the public have been ex- 
cluded. Each one of them involved facts which I respect- 
fully submit, could appeal to, and be of interest only to 


those who seek to satisfy their sadistic morbidity. Th 
cases involve people whose behavior is revolting 4 
repugnant to decent sensibilities. The news they ms 
may sell papers, but they certainly have nothing to 
with the proper administration of justice. And I respe 
fully submit that your purpose in printing it on the fr 
pages of your papers is not designed to further the ; 
ministration of justice. 

But even so, I do not hesitate to say as a judge tl 
the public has a stake in the trial, and that everyone | 
a right to know, even though the facts tend to pollute 1 
streams of morality and corrode the social order. | 
better to have a free press. 

I have about come to the reluctant conclusion tl 
Canon 35 does not serve its’ purpose —that it is ¢ 
feating its laudable ends. 


Purposes of Canon 35, Rule 53 


It is important, however, to keep in mind that neith 
Canon 35 nor Rule 53 of the Criminal Rules of P 
cedure, are designed or intended, or have the effect 
preventing an open, public trial. Their only purpose is 
vouchsafe the dignity and decorum of a court, whi 
you would be the last to destroy. You say that digni 
and decorum should be left to the individual judge. B 
let me give some concrete examples, and there are mar 

In one of the large cities in this country, where t 
court of general jurisdiction is manned by about t 
judges, they agreed upon a court rule, patterned aft 
Rule 53. One of the judges refused to abide by it. | 
allowed the television, the radio and the photographe 
to almost push him off the bench. But he was giv 
favorable publicity and he lead the ticket on electi 
Not only that, but he is now a judge on the highest cou 
in the state. It is not easy for a judge whose politic 
bread and butter comes from publicity in his court 
oppose the press. So we think a rule universally app 
cable is the only efficacious way. 

The bench and bar are interested in the maintena 
of dignity and decorum in the court. We are convine 
that photographing and televising courtroom proce 
ings is a distinct detraction from the essential dign 
of the proceedings. Our belief is based upon experieng 
We want to conduct our courts in a manner to refle 
credit on the administration of justice—to geners 
respect and confidence for what we do. 

Let me illustrate what I mean. 

The other day, a very busy businessman came to : 
chambers. He was an old friend. He had been called 
jury duty in the federal court. He said he was too b 
to serve on a jury and that he had always avoided it 
told him, in the first place, I didn’t have any power 
excuse him, and that I wouldn’t if I did. I asked him he 
he would like to have his case tried by a jury of men 
women who had nothing else to do. 


‘Surely This Is A Sacred Place .. .’ 


Well, at the end of his two weeks service he caz 
by my chambers to thank me and to say that his conce 
of the courts and of the administration of justice bi 
been completely changed by his experience as a jun 
He said that when he walked into the courtroom and | 
down in the jury box, and looked up at the judge in } 
black robe, he said to himself, “Surely this is a sact 


place; a place where justice is done.” He remarked that 
the dignity of the proceedings filled him with a sense of 
justice. 

Well, you answer, so your courtroom is as sacred 
as a church, and church proceedings are broadcast, tele- 
vised and reported, and they are. But, you will agree 
that there is a difference between a solemn mass or 
Norman Vincent Peale’s sermons and the prurient facts 
of a sex crime. 

You say that with modern equipment, you may re- 
cord, photograph, broadcast and televise the court pro- 
ceedings without physical interference or distraction in 
any way. If that is true, Canon 35 and Rule 53 ought 
to be relaxed, and, as you know, modifications of the 
rule are now under consideration by the bench, the bar, 
and the press. 


The Joint Responsibility To Justice 


Yes, justice is the greatest interest to man on earth. 
It always has been and it always will be. We are guard- 
ians of it— you and I. We have our respective duties and 
functions to perform; the public has a right to know and 
you have the right and duty to inform; you exalt truth 
over falsehood, right over wrong; where justice is denied 
shelter elsewhere, you are its abode. You have the right 
and duty to know every fact and to interpret it to the 
public. We, the courts, may bar your paraphernalia, 
your cameras, your flash lights, your cable and cord; 
we cannot abridge your right to report our proceedings 
in whatever light you see fit, even though we may think 
it is colored and distorted. We can only hope that you 
will not lose your perspective; that you will realize 
that with the almost unlimited power of the press you 
have a corresponding duty to help maintain the courts 
in a manner to generate respect and confidence in what 
they do. They are the bulwarks of our liberties. With- 
out them there could be no free press. 

The first thing a tyrant does in his ruthless road 
to power is to shut the courthouse doors, and still the 
voice of a free press. With your help, we have established 
justice in this land — imperfect justice to be sure, be- 
cause it is administered too often by judges with feet 
of clay. Our greatest solicitude is for the personal rights 
of free men. With our help you have a free press. 

Indeed, in no other country in the world does the 
press enjoy such freedom — freedom to criticize men 
in the high places — freedom to criticize even the pres- 
ident and every public official —to expose corruption 
and maladministration — freedom to tell the story in 
your own words, colored, if you please, by your own 
predilections —if you choose, freedom to criticize the 
courts, the judges and their decisions. Your only res- 
traint is self restraint; on that turns the justice in your 
land. With your help we have built our courts, with your 
help we’ll maintain them. 

Together we can build the temples of justice so that 
when the storm of destruction beat upon their pillars, 
ca will stand like the Rock of Ages. Yes, you are 
a help. 


Columbia, Mo. 
May 1958 
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